
Legal Updates 

APTEL stays public 
hearing being 
conducted by 

MERC in 
proceedings relating 

to wind zone 
classification in the 

State of 
Maharashtra 

The Wind Independent Power Producers Association (“WIPPA”) had filed an original petition under 
Section 121 of the Electricity Act, 2003 before the Appellate Tribunal for Electricity (“APTEL”) 
challenging the process by which e-public hearing was being conducted by the Maharashtra Electricity 
Regulatory Commission (“MERC”) in respect of petition filed by Maharashtra State Electricity 
Distribution Company Limited (“MSEDCL”) seeking the MERC to assess and alter the criteria, 
methodology, mode, and manner of wind zone classification of wind projects for purposes of 
applicability of feed-in tariff, pursuant to public notice dated 19.06.2021 (“Public Notice”). 
MSEDCL’s petition also sought alteration and / or modification of existing energy purchase 
agreements (“EPAs”). WIPPA had sought quashing of the Public Notice and stay of any further 
proceedings by MERC pursuant to such Public Notice on the ground that the MERC was proceeding 
with public hearing without following the procedure laid down in its own regulations, and without 
adhering to the principles of natural justice. WIPPA had further contended that no public hearing was 
maintainable in law to the extent that the petition filed by MSEDCL sought to interfere with and alter 
existing EPAs of WIPPA members, or the tariff fixed thereunder; and that the issues raised and relief 
sought by MSEDCL were barred by res judicata. 

Vide order dated 19.07.2021 passed by APTEL in application filed by WIPPA for stay of public 
hearing to be conducted by MERC and any further proceedings by MERC pursuant to Public Notice, 
APTEL noted that since tariff for existing projects had already been determined earlier, if the question 
of re-determination of the desired tariff was raised in the proceedings before MERC, it could amount 
to res judicata. APTEL thus directed that maintainability of the public hearing was required to be heard 
by the MERC as a preliminary issue, and further directed the MERC to not proceed further in such 
matter till maintainability of the proceedings was decided. WIPPA was represented by Neeti Niyaman 
before APTEL. 
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APTEL issues 
instructions to all 

the State 
Commissions, 
DISCOMs and 

SLDCs with regard 
to curtailment of 
power generated 
from renewable 
energy sources 

 

 The APTEL in National Solar Energy Federation of India v. Tamil Nadu Electricity Regulatory 
Commission and Ors. (Appeal No. 197 of 2019), based on a report by Power System Operation 
Corporation Limited (“POSOCO”), found that back down instructions issued to the members of the 
Appellant association i.e., the solar power generators, were for reasons other than grid security and that 
the State Load Despatch Centre (“SLDC”) acted in connivance with Tamil Nadu Generation and 
Distribution Corporation Ltd. (“TANGEDCO”) and Tamil Nadu Transmission Corporation Ltd. 
(“TANTRANSCO”) to schedule cheaper power as compared to the expensive solar power in breach 
of their duties and statutory powers. Moreover, compensation for the backed down energy at the rate 
of 75% of the power purchase agreement (“PPA”) tariff per unit along with interest at 9% for the entire 
period was ordered to be paid to the solar generators. 
 
Additionally, APTEL issued the following directions to all the State Commissions, distribution 
companies (“DISCOMs”) and SLDCs with regards to curtailment of power generated from renewable 
energy sources: 
1. Any curtailment of renewable energy shall not be considered as meant for grid security if the 

backing down instruction were given under following conditions: 
a. System Frequency is in the band of 49.90Hz-50.05Hz; 
b. Voltage level is between: 380kV to 420kV for 400kV systems and 198kV to 245kV for 220kV 

systems; 
c. No network over loading issues or transmission constraints; 
d. Margins are available for backing down from conventional energy sources; and 
e. State is overdrawing from the grid or is drawing from grid on short-term basis from power 

exchange or other sources and simultaneously backing down power from intrastate 
conventional or non-conventional sources. 

2. The curtailment of renewable energy for the reasons other than grid security shall be compensated 
at PPA tariff in future based on the methodology adopted in the POSOCO report.  

3. The SLDC shall submit a monthly report to the State Commission with detailed reasons for any 
backing down instructions issued to solar power plants. 

   

MNRE amends 
Guidelines for 
Tariff Based 
Competitive 

Bidding Process for 
Grid Connected 

Wind Solar Hybrid 
Projects 

 The Ministry of New and Renewable Energy (“MNRE”) has amended the Guidelines for Tariff Based 
Competitive Bidding Process for procurement of power from Grid Connected Wind Solar Hybrid 
Projects (“Guidelines”). Following are its salient features:  
1. Solar Energy Corporation of India would not be the nodal agency for implementation of these 

Guidelines and is redesignated as a procurer. 
2. Hybrid power generators will be allowed to fully or partly commission the project even before the 

scheduled commissioning date as long as the transmission connectivity and long-term, medium-
term, or short-term access are available. However, for sale of power to procurer from scheduled 
commissioning date, the hybrid power generators shall need long term access. 

3. Instead of the MNRE, the regulatory commissions have now been designated as the bodies which 
can issue approval in case of deviation of the bid documents from these Guidelines.  

4. DISCOMs can directly procure power from hybrid power generators. With respect to payment 
security, DISCOMs may choose to provide State Government guarantee ensuring that there is 
adequate security to the hybrid power generator, both in terms of payment of energy charges and 
termination compensation, if any.  

5. Interstate transmission system and intrastate transmission system substations at the delivery point 
and the transmission infrastructure must be completed before the project’s scheduled 
commissioning date. 

   
 
 
 
 
 
 
 
 
 
 

 The Hon'ble Supreme Court, vide judgment dated 06.08.2021 in Amazon.com NV Investment Holdings 
LLC v. Future Retail Limited, has held that an award delivered by an emergency arbitrator under the 
Arbitration Rules of the Singapore International Arbitration Centre (“SIAC Rules”) can be said to be 
an order under Section 17(1) of the Arbitration and Conciliation Act, 1996 (“1996 Act”). 
 
The Court noted that when Section 17(1) of the 1996 Act uses the expression “during the arbitral 
proceedings”, the said expression would be elastic enough, when read with the Section 21 of the 1996 
Act, to include emergency arbitration proceedings, which only commence after receipt of notice of 
arbitration under the SIAC Rules. An emergency arbitrator’s orders, if provided for under institutional 
rules, would be covered by the 1996 Act. The definition of “arbitration” in Section 2(1)(a) means any 



                                                             

                                      

 

 
Supreme Court 

holds that an award 
delivered by an 

emergency 
arbitrator is 

enforceable under 
Indian law 

 
 

arbitration (whether or not administered by a permanent arbitral institution). When read with Sections 
2(6) and 2(8), it becomes clear that even interim orders that are passed by emergency arbitrators under 
the rules of a permanent arbitral institution would, on a proper reading of Section 17(1), be included 
within its ambit.  
 
As far as Section 17(1) is concerned, the “arbitral tribunal” would, when institutional rules apply, 
include an emergency arbitrator. Further, since Section 9(3) and Section 17 form part of one scheme, 
it is clear that an “arbitral tribunal” as defined under Section 2(1)(d) would not apply and the arbitral 
tribunal spoken of in Section 9(3) would be like the “arbitral tribunal” spoken of in Section 17(1) 
which would include an emergency arbitrator appointed under institutional rules. Further, a party 
cannot be heard to say, after it participates in an emergency award proceeding and having agreed to 
institutional rules made in that regard, that thereafter it will not be bound by an emergency arbitrator’s 
ruling. Having agreed to paragraph 12 of Schedule 1 to the SIAC Rules, it cannot lie in the mouth of a 
party to ignore an emergency arbitrator’s award by stating that it is a nullity when such party expressly 
agrees to the binding nature of such award from the date it is made and further undertakes to carry out 
the said interim order immediately and without delay. Section 17, as construed in the light of the other 
provisions of the Act, clearly leads to the position that such emergency award is made under the 
provisions of Section 17(1) and can be enforced under the provisions of Section 17(2). 
 
With respect to the question whether an order passed under Section 17(2) of the 1996 Act by a learned 
Single Judge of the High Court in enforcement of the award of an emergency arbitrator is appealable, 
the Court held that no such appeal lies under Section 37 of the 1996 Act. The Court noted that though 
the legal fiction created under Section 17(2) for enforcement of interim orders is created only for the 
limited purpose of enforcement as a decree of the court, the same fiction cannot be extended to 
encompass appeals from such orders as this would go beyond the clear intention of the legislature. By 
making Section 17(1) the mirror image of Section 9(1) as to the interim measures that can be made, 
and by adding Section 17(2) as a consequence thereof, significantly, no change was made in Section 
37(2)(b) to bring it in line with Order XLIII, Rule 1(r). The said section continued to provide appeals 
only from an order granting or refusing to grant any interim measure under Section 17. Thus, granting 
or refusing to grant any interim measure under Section 17 would only refer to the grant or non-grant 
of interim measures under Section 17(1)(i) and 17(1)(ii). The opening words of Section 17(2), viz. 
“subject to any orders passed in appeal under Section 37…” also demonstrates the legislature’s 
understanding that orders that are passed in an appeal under Section 37 are relatable only to Section 
17(1).  
 
The Supreme Court therefore allowed the appeal filed by Amazon against order passed by a Division 
Bench of the Delhi High Court staying the order of the Ld. Single Judge which had upheld the award 
of the emergency arbitrator, directed attachment of properties, and restrained Future Retail Limited 
from going ahead with the Rs. 24,713 crore merger with Reliance Retail. 

   

 
 
 
 

 
 
 
 

Calcutta High 
Court holds that an 

arbitration 
agreement governed 

by foreign law 
cannot be seen as 

excluding the 
application of 

Section 9 of the 
Arbitration and 

 The Calcutta High Court, vide judgment dated 03.08.2021 in Medima LLC v. Balasore Alloys Limited 
(AP/267/2021) has opined on whether the ‘Governing Law’ clause contained in an agreement, for 
referring the disputes between the parties to arbitration before the International Chamber of Commerce 
excludes the operation of Section 9 of the 1996 Act and found application for interim protection under 
Section 9 of the 1996 Act, in respect of award of a London-seated arbitration, to be maintainable. 
 
The Calcutta High Court noted that the caveat to the application of Section 9 to international 
commercial arbitrations with a place outside India and an arbitral award made in such place is ‘an 
agreement to the contrary’ (under the proviso to Section 2(2) of the 1996 Act). Thus, with respect to 
an arbitration agreement governed by a foreign law and with a foreign seat, the agreement must indicate 
in clear and express terms that the parties intend to exclude the operation of Section 9 from the purview 
of the said arbitration agreement. An arbitration agreement which merely chooses the law governing 
the underlying agreement and the arbitration and the conduct thereof, without anything more, cannot 
be seen as excluding the application of Section 9 by implication. 
 
The Court further noted that the expression “international commercial arbitration” used in the proviso 
to Section 2(2) of the 1996 Act would necessarily mean a foreign-seated arbitration which forms the 
substratum of Part II of the 1996 Act. Thus, the proviso to Section 2(2) would cover arbitration 
agreements regardless of whether ‘seat’ is used or ‘international commercial arbitration’ is not used. 
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Conciliation Act, 
1996 by implication 

The language “..........and an arbitral award made or to be made........” in Section 2(2) read with the 
proviso makes it clear that Section 9 would apply in a post-award scenario subject to the other 
conditions of the proviso being satisfied. Section 9 read with the proviso to Section 2(2) would require 
a purposive construction which would be in line with the intention of the framers for bringing in the 
proviso by the Arbitration and Conciliation (Amendment) Act, 2016. Otherwise, if suitable interim 
measures are not granted to a foreign award-holder and the award is made to pass the tests for 
enforcement under Part II, the award-holder may be denuded of its rights. 

The Court therefore held that the petitioner was entitled to seek interim measures against the respondent 
award-debtor in the present case. 

Supreme Court 
holds that Section 7 
application under 
IBC not barred by 
limitation even if it 
is filed three years 

after corporate 
debtor’s loan 

account has been 
declared as NPA 

The Hon'ble Supreme Court, vide judgment dated 04.08.2021 in Dena Bank v. C Shivakumar Reddy, 
held that an application under Section 7 of the Insolvency and Bankruptcy Code, 2016 (“IBC”) would 
not be barred by limitation on the ground that it had been filed beyond a period of three years from the 
date of declaration of the loan account of the corporate debtor as non-performing asset if there was an 
acknowledgement of the debt by the corporate debtor before expiry of the period of limitation of three 
years, in which case the period of limitation would get extended by a further period of three years. 

The Court further held that a judgment and / or decree for money in favour of the financial creditor, 
passed by the Debt Recovery Tribunal or any other tribunal or court, or the issuance of a certificate of 
recovery in favour of the financial creditor, would give rise to a fresh cause of action for the financial 
creditor to initiate proceedings under Section 7 of the IBC for initiation of the corporate insolvency 
resolution process within three years from the date of the judgment / decree if the dues of the corporate 
debtor to the financial debtor remained unpaid. 

The Court also noted that there was no bar in law to the amendment of pleadings in an application 
under Section 7 of the IBC, or to the filing of additional documents, apart from those initially filed 
along with application under Section 7 of the IBC in Form-1. In the absence of any express provision 
which either prohibits or sets a time limit for filing of additional documents, the National Company 
Law Tribunal, Bengaluru did not commit any illegality or error in permitting the appellant bank to file 
additional documents. However, depending on the facts and circumstances of the case, when there is 
inordinate delay, the adjudicating authority might, at its discretion, decline the request of an applicant 
to file additional pleadings and/or documents, and proceed to pass a final order. 

The Supreme Court accordingly set aside the judgment passed by the National Company Law 
Appellate Tribunal holding that the petition of the appellant bank under Section 7 of the IBC was barred 
by limitation, and allowed the appeal against such order. 

Lok Sabha passes 
Insolvency and 

Bankruptcy 
(Amendment) Bill, 
2021 allowing pre-

packaged insolvency 
process or MSMEs 

Lok Sabha passed the Insolvency and Bankruptcy (Amendment) Bill, 2021 (“Bill”) that proposes a 
pre-packaged insolvency resolution process for corporate debtors under the Micro, Small and Medium 
Enterprises Development Act, 2006 in order to ensure quicker, cost-effective and value maximising 
outcomes for all the stakeholders in the micro, small and medium enterprises (“MSME”) sector. 

This current Bill replaces the Insolvency and Bankruptcy Code Amendment Ordinance, 2021 
promulgated by the President on 04.04.2021 and has the following salient features: 
1. The minimum value of default for the pre-packaged insolvency resolution process under newly

inserted Chapter III-A may be specified by the Central Government to be between rupees one lakh
to rupees one crore.

2. Pre-packaged insolvency resolution process shall be completed within a period of 120 days from
the commencement date. The resolution professional shall submit the resolution plan, as approved
by the committee of creditors, to the Adjudicating Authority within a period of ninety days from
the commencement date. When no resolution plan is approved by the committee of creditors
within the time period, the resolution professional shall after the expiry of such time period, file
an application with the Adjudicating Authority for termination of the pre-packaged insolvency
resolution process in such form and manner as may be specified.

3. During the pre-packaged insolvency resolution process period the management of the affairs of
the corporate debtor shall continue to vest in the board of directors or the partner of the corporate
debtor.



4. Resolution professional within 7 days of the pre-packaged insolvency commencement date,
constitute a committee of creditors based on the list of claims confirmed.

5. The committee of creditors, after the pre-packaged insolvency commencement date but before the
approval of resolution plan by a vote of 66%, may resolve to initiate a corporate insolvency
resolution process.

6. Penalty between rupees one lakh to rupees one crore may be imposed for fraudulent or malicious
initiation of pre-packaged insolvency resolution process or for initiation of process with intent to
defraud any person.

Electronic based 
offering of securities 
not to be construed 
as electronic mode 

The Ministry of Corporate Affairs (“MCA”) has notified the Companies (Specification of Definitions 
Details) Third Amendment Rules, 2021 and Companies (Registration of Foreign Companies) 
Amendment Rules, 2021 vide notifications dated 05.08.2021. The said amendments insert an 
explanation in the respective rules to the effect that electronic based offering of securities, subscription 
thereof or listing of securities in the International Financial Services Centres set up under Section 18 
of the Special Economic Zones Act, 2005 shall not be construed as ‘electronic mode’. 

Further, the MCA has, vide notification dated 05.08.2021, exempted foreign companies and companies 
incorporated outside India from the provisions of Sections 387 to 392 (both inclusive) of the Companies 
Act, 2013 (“CA 2013”) in so far as they relate to offering for subscription in the securities, requirements 
related to the prospectus, and all matters incidental thereto in the International Financial Services 
Centres set up under Section 18 of the Special Economic Zones Act, 2005. 

MCA issues 
clarification on 

spending of CSR 
funds for COVID-

19 vaccination 

The MCA has, vide general circular dated 30.07.2021, clarified that spending of corporate social 
responsibility (“CSR”) funds for COVID-19 is an eligible CSR activity. The MCA further clarified 
that spending of CSR funds for COVID-19 vaccination for persons other than the employees and their 
families is an eligible CSR activity under item no. (i) of Schedule VII of the CA 2013 relating to 
promotion of health care including preventive health care and item no. (xii) relating to disaster 
management. The companies may undertake the aforesaid activity subject to fulfilment of Companies 
(CSR Policy) Rules, 2014 and the circulars related to CSR issued by the MCA from time to time. 
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