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Ministry of Power 
invites stakeholders’ 

comments on the 
Draft Electricity 
(Late Payment 

Surcharge) 
Amendment Rules, 

2021 
 

 The Ministry of Power (“MoP”), vide communication dated 19.08.2021, has invited comments from 
certain stakeholders including the Ministry of New & Renewable Energy, the Central Electricity 
Authority, the Central Electricity Regulatory Commission, State Electricity Regulatory Commissions 
and all distribution companies (“Discoms”) and generating companies (“Gencos”) of all State 
Governments on the Draft Electricity (Late Payment Surcharge) Amendment Rules, 2021 (“Draft 
Amendment Rules”) by 18.09.2021. The salient features of the Draft Amendment Rules are as 
follows: 
 
1. Applicability of late payment surcharge (“LPS”): LPS would apply on payments made by Discoms 

and transmission licensees under power purchase agreements (“PPAs”), power supply agreements 
(“PSAs”) and transmission service agreements (“TSA”), in which tariff is determined under 
Section 62 and / or have become effective on account tariff determined pursuant to Section 63 of 
the Electricity Act, 2003 (“EA 2003”).  
 

2. Chronological adjustment of outstanding dues: Payments towards pending LPS would be adjusted 
before the outstanding procurement bills are cleared. All bills would be time tagged as per the date 
prescribed by the PPAs or PSAs and all payments made by the licensees would be adjusted 
chronologically against the oldest bills first.  
 

3. Consequence of pending outstanding dues on the distribution licensee: Gencos can sell power to 
any consumer, other licensee or power exchanges whilst retaining its claim on fixed or distribution 
charges on the Discom in the event of its failure to clear outstanding dues LPS beyond 7 months. 
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Ministry of Power 
invites comments 

from certain 
stakeholders on the 

Draft Electricity 
(Promoting 

renewable energy 
through Green 
Energy Open 

Access) Rules, 2021  

 The MoP has, vide communication dated 16.08.2021, invited comments from certain stakeholders 
including the Ministry of New & Renewable Energy, the Central Electricity Authority (“CEA”), the 
Central Electricity Regulatory Commission (“CERC”), and all State Electricity Regulatory 
Commissions on the Draft Electricity (Promoting renewable energy through Green Energy Open 
Access) Rules, 2021 (“Draft Rules”) by 15.09.2021.  Click here to access the consolidated note on the 
Draft Rules. 
   

   

Ministry of Power 
issues “Tariff based 

Competitive-
bidding Guidelines 
for Transmission 

Service”  
 

 The MoP, vide resolution dated 10.08.2021, issued the “Tariff based Competitive-bidding Guidelines 
for Transmission Service” (“TBCB Guidelines”) under Section 63 of the EA 2003. The TBCB 
Guidelines shall apply for procurement of transmission services for transmission of electricity through 
tariff-based competitive bidding and for selection of the bidder who will acquire the special purpose 
vehicle (“SPV”) for a new inter-state / intra-state transmission system and to build, own, operate and 
transfer the specified transmission system elements.  
 
The TBCB Guidelines introduce two new entities i.e., the bid process coordinator that shall be 
responsible for conducting the bid process for procurement of required transmission services for each 
inter-state transmission project and the transmission service provider (“TSP”) that shall be tasked with 
seeking transmission license from the Appropriate Commission. The TSP would take-up execution of 
the transmission project so as to complete commissioning and operationalization of the transmission 
system as per the specified schedule in the TSA. The TBCB Guidelines also propose a detailed 
‘Bidding Process’ in order to facilitate procurement of transmission services.  
 
In this vein, the MoP vide letter dated 06.08.2021 has also issued Revised Standard Bidding Documents 
for procurement of Inter-State Transmission Services through Tariff Based Competitive Bidding 
process. 

   

 
 

Ministry of Power 
issues “Guidelines 
for Encouraging 
Competition in 
Development of 
Transmission 

Projects” 
 
 

 The MoP has, vide resolutions dated 10.08.2021, issued the “Guidelines for Encouraging Competition 
in Development of Transmission Projects, with the aim of developing all transmission projects in an 
efficient and economical manner and envisages, inter alia, the following:  
 
1. Network plans: The CEA shall prepare a ‘Perspective Plan’ for a period of 15 years and a ‘Short 

Term Plan’ for a period of 5 years, and both shall form part of the National Electricity Plan based 
on which the Central Transmission Utility shall prepare a Network Plan.  

2. Project formulation: Once the abovementioned plans have been prepared, projects other than those 
exempted by the Central Government, will be covered under this scheme for competitive bidding. 

3. Selection of developer: The selection of developer for identified projects would be through tariff 
based competitive bidding through e-reverse bidding for transmission services as per Section 63 
of the EA 2003. 

4. License for transmission: Along with the recommendation of selection by the Bid Evaluation 
Committee, the SPV, after being acquired by the selected developer shall, approach the 
Appropriate Commission, within a period of 5 working days from the date of the acquisition of 
entire equity of the said SPV, for grant of transmission license and adoption of transmission 
charges. 

5. Development, operation and maintenance of project: For interstate transmission projects, a 
separate TSA will be signed with the nodal agency for the development and operation of the 
project. 

   
 
 
 
 

 
 
 

 The Appellate Tribunal of Electricity (“APTEL”) has, vide judgment dated 06.08.2021 in Shri Rama 
Shankar Awasthi v. Uttar Pradesh Electricity Regulatory Commission (Appeals No. 150 of 2017 and 
185 of 2019), dismissed appeal challenging order dated 20.04.2016 passed by the Uttar Pradesh 
Electricity Regulatory Commission (“UPERC”) which had approved the power purchase agreement 
(“PPA”) entered into between Noida Power Corporation Limited (“NPCL”) and Dhariwal 
Infrastructure Limited (“DIL”) for procurement of 187 MW power for a period of 25 years. 
 

https://neetiniyamanindia-my.sharepoint.com/:b:/g/personal/meha_chandra_neetiniyaman_co/EfzmIEAkCf9FpMwRtdk5sK4B-hYjx3WSk-ASWFLy-oAr9Q?e=RMzoQR
https://neetiniyamanindia-my.sharepoint.com/:b:/g/personal/meha_chandra_neetiniyaman_co/EfzmIEAkCf9FpMwRtdk5sK4B-hYjx3WSk-ASWFLy-oAr9Q?e=RMzoQR


                                                             

                                      

 

 
APTEL holds that 

procurement of 
power under 

Section 62 cannot be 
negated despite the 

National Tariff 
Policy endorsing 

competitive bidding 
process under 

Section 63 for tariff 
determination 

 

The appellants had contended that since tariff was to be determined under Section 62 of the Electricity 
Act 2003 (“EA 2003”), proper notice was required to be issued to at least one consumer representative 
or to the public, which had been the regular practice while approving PPAs for other generators in the 
state, and that the PPA in the present case had been approved in complete violation of principles of 
natural justice. The APTEL observed that there is no provision for a mandatory public hearing during 
PPA approval under the EA 2003. The only obligation on the state commission in terms of Section 
86(3) of the EA 2003 while approving PPA is to ensure transparency. The EA 2003 read with the 
UPERC (Terms and Conditions of Generation Tariff) Regulations, 2019 grants a right to public hearing 
not for approval of PPA, but only at the stage of tariff determination. The APTEL further noted that 
the first appellant, being a consumer, may have a direct grievance against the determination of retail 
tariff of NPCL but had chosen not to challenge the same. The said tariff order of NPCL had attained 
finality wherein cost of power procurement inter alia for sourcing the power from DIL had also been 
decided and remained unchallenged. In such a scenario, the appellant could not, having participated in 
the public hearing, bring up the issue of lack of public consultation and / or hearing at the time of 
passing of the impugned order. The APTEL opined that a public notice is a must requirement for 
determination of tariff under Section 64 of the EA 2003 and in this regard, publication of tariff 
application under Section 64(2) is required in an abridged form. Since tariff determination procedure 
envisaged under the EA 2003 and the relevant regulations of the UPERC had been duly followed in 
the present case, therefore, there had been no violation of principles of natural justice as alleged by the 
appellant. 
 
The appellants had further submitted that the UPERC had erred in not following the National Tariff 
Policy which mandates that the procurement of thermal power by the distribution licensees has to be 
only through a bidding process under Section 63 of the EA 2003; that the National Tariff Policy notified 
under Section 3 of the EA 2003 has the force of law; and that the APTEL’s previous ruling that the 
National Tariff Policy is merely a policy and is not binding had been overruled by the judgement of 
the Hon'ble Supreme Court in Energy Watchdog v. Central Electricity Regulatory Commission, (2017) 
14 SCC 80. The APTEL noted in this regard that the EA 2003 in no way prohibits in entirety the 
procurement of power under Section 62 of the EA 2003. NPCL had made several attempts to procure 
power on long-term basis through competitive bidding but due to the one or the other reason the same 
was not successful. In such a situation, NPCL had no option but to enter into a PPA through the bilateral 
negotiated route under the provisions of Section 62 with DIL as the tariff was competitive and DIL 
was prepared to supply power immediately. It is desirable that to have more transparency in 
procurement of power, the rates are decided through bidding process as per the National Tariff Policy; 
however, the Section 62 process - under which the commission has exercised its regulatory power to 
apply prudence check for the ultimate benefit of the end consumers - cannot be negated totally. 
 
The APTEL therefore did not find any embargo in procurement of power by a distribution licensee 
from a related company for which various provisions in the PPA had been examined by the UPERC 
and PPA had been subsequently approved by the UPERC, and thus upheld the order passed by the 
UPERC. 

   

APTEL holds that 
open access cannot 

be denied on the 
ground of loss to 

Discom 
 

 APTEL, vide order dated 12.08.2021 in Srikalahasti Pipes Ltd v. APSPD and Ors. (Appeal No. 92 of 
2021), held that according to Section 42(2) of the EA 2003, it is mandatory to grant open access by the 
state commission upon payment of surcharge and wheeling charges. All consumers, who fall within 
the range of having supply of more than 1 MW, must be granted open access on demand, without being 
subject to scrutiny and approval by the commission. 
 
It was further held that it was unjustified to carve out ferro alloy industries as a separate class of 
consumers from the larger category of energy intensive industries. Allowing open access to some 
industries and disallowing such benefit to other similarly placed industries amounts to discrimination, 
which is against the spirit of the EA 2003. Further, the apparent loss of fixed charges leviable on the 
ferro alloy industries cannot be a ‘relevant factor’ to deny consumers the right to exercise commercial 
choice concerning source of power. If this right is interfered with by the state commission, it would 
mean that the consumer is forced to procure power only from the distribution licensee, which would 
defeat the very purpose and objective why open access was introduced. 

   
 
 

 The Ministry of Coal has, vide notification dated 06.08.2021, has invited comments from the public 
within 30 days on the Draft Mineral Concession (Amendment) Rules, 2021 (“Draft Rules”), which 



                                                             

                                      

 

 
Ministry of Coal 

invites objections to 
the Draft Mines and 

Minerals 
Concession 

(Amendment) 
Rules, 2021 

will further amend the Mineral Concession Rules, 1960 (“Concession Rules”). The salient features of 
the Draft Rules are as follows, inter alia: 
 
1. All mining leases granted on or after the commencement of the Draft Rules to a government 

company or corporation for coal or lignite shall be for a period of 50 years. All subsisting mining 
leases granted to a government company or corporation before commencement the Draft Rules for 
coal or lignite shall be deemed to have been granted for 50 years or till 31.03.2030, whichever is 
later. 

2. The State Government, upon an application made to it in this behalf by the government company 
or corporation at least 3 months prior to the expiry of the mining lease, shall extend the period of 
the mining lease for a further period of 20 years at a time. No extension of period of mining lease 
shall be granted to a government company or corporation that has been selected through auction. 

3. All applications made by a government company or corporation for renewal of mining lease which 
were pending as on the date of commencement of the Mines and Minerals (Development and 
Regulation) Amendment Act, 2021 shall be deemed to be applications for extension of the period 
of the mining lease. 

4. Any lessee may, where coal or lignite is used for captive purpose, sell coal or lignite up to such 
per cent of the total coal or lignite produced in a financial year as allowed after meeting the 
requirement of the end use plant linked with the mine.  

5. For the quantity of coal or lignite sold in accordance with Section 8(5) of the Mines and Minerals 
(Development and Regulation) Act, 1957, as amended (“MMDR Act”), the lessee shall pay to the 
State Government, at the time of payment of royalty, an additional amount as specified in the Sixth 
Schedule of the MMDR Act, which shall be in addition to royalty or payment to the District 
Mineral Foundation and National Mineral Exploration Trust or any other statutory payment or 
payment specified in the tender document or the auction premium (wherever applicable). 

6. Sale of coal shall not be allowed from the coal mines allotted to a company or corporation that has 
been awarded a power project on the basis of competitive bid for tariff (including ultra mega power 
projects). 

7. The mining lease shall lapse on the expiry of the period of 2 years from the date of execution of 
the lease where production and dispatch has not commenced or from the date of discontinuance of 
the production as the case may be. 

   

Supreme Court 
holds that foreign 

awards are 
enforceable against 
non-signatories to 

the arbitration 
agreement 

 The Supreme Court in Gemini Bay Transcription Pvt. Ltd. v. Integrated Sales Service Ltd. & Anr. 
(Civil Appeal No. 8345 and 8346 of 2018) vide order dated 10.08.2021 held that a foreign award can 
be binding on non-signatories to an arbitration agreement and can be thus enforced against them. While 
referring to Section 46 of the Arbitration and Conciliation Act, 1996 (“1996 Act”), the Supreme Court 
observed that the said provision does not speak of “parties” at all, but of “persons” who may, therefore, 
be non-signatories to the arbitration agreement.  
 
Further, Section 35 of the 1996 Act speaks of “persons” in the context of an arbitral award being final 
and binding on the “parties” and “persons claiming under them”, respectively. Section 35 would, 
therefore, refer to only persons claiming under parties and is, therefore, more restrictive in its 
application than Section 46 which speaks of “persons” without any restriction. Thus, the Supreme 
Court held that a foreign award cannot be resisted on the sole ground that it was passed against a non-
signatory to the arbitration agreement. 

   

 
Insolvency and 

Bankruptcy Code 
(Amendment) Act, 

2021 deemed to 
have come into force 

on 04.04.2021 
 

 The Insolvency and Bankruptcy Code (Amendment) Act, 2021 (“IBC Amendment”), which amends 
certain provisions of the Insolvency and Bankruptcy Code, 2016 (“IBC”), has received the assent of 
the President of India on 11.08.2021. The IBC Amendment shall be deemed to have come into force 
on 04.04.2021. The salient features of the IBC Amendment are as follows, inter alia: 
 
1. The Central Government may, by notification, specify minimum amount of default of higher 

value, which shall not be more than rupees one crore, for matters relating to the pre-packaged 
insolvency resolution process of corporate debtors under Chapter III-A of the IBC. 

2. An application for initiating pre-packaged insolvency resolution process may be made in respect 
of a corporate debtor classified as a micro, small or medium enterprise (“MSME”) under Section 
7(1) of the MSME Development Act, 2006, subject to certain conditions. 



3. The corporate debtor should file the aforesaid application within a definite time period not
exceeding 90 days. The Adjudicating Authority shall, within a period of 14 days of the receipt of
the application, admit or reject such application.

4. The pre-packaged insolvency resolution process shall commence from the date of admission of
the application and shall be completed within a period of 120 days from the pre-packaged
insolvency commencement date (“Commencement Date”). The resolution professional should
submit the resolution plan, as approved by the committee of creditors (“CoC”), to the
Adjudicating Authority within a period of 90 days from the Commencement Date.

5. The Adjudicating Authority shall, on the Commencement Date: (a) declare a moratorium; (b)
appoint a resolution professional; and (c) cause a public announcement of the initiation of the pre-
packaged insolvency resolution process to be made by the resolution professional immediately
after his appointment. The order of moratorium shall have effect from the date of such order till
the date on which the pre-packaged insolvency resolution process period comes to an end.

6. During the pre-packaged insolvency resolution process period, the management of the affairs of
the corporate debtor shall continue to vest in the board of directors or the partners of the corporate
debtor.

7. The resolution professional shall, within 7 days of the Commencement Date, constitute a CoC,
based on the list of claims confirmed under Section 54F(2)(a) of the IBC. The approval of the
resolution plan by the CoC, shall be by a vote of not less than 66% of the voting shares, after
considering its feasibility and viability, the manner of distribution proposed, and taking into
account the order of priority amongst creditors as laid down in Section 53(1) of the IBC, including
the priority and value of the security interest of a secured creditor.

8. The CoC, at any time after the Commencement Date but before the approval of resolution
plan, may by a vote of not less than 66% of the voting shares, resolve to initiate a corporate
insolvency resolution process in respect of the corporate debtor, if such corporate debtor
is eligible for CIRP under Chapter II of the IBC.
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