
                                                                                                                                             

 

                                                                                                

 

Legal Updates 

Arbitration and 
Conciliation 

(Amendment) 
Ordinance, 2020 

 The Central Government on 04.11.2020 has notified Arbitration and Conciliation (Amendment) 
Ordinance, 2020 ("Arbitration Ordinance 2020") in the official gazette with an intent to ensure that 
all the parties are allowed an opportunity to seek unconditional stay against enforcement of arbitral 
awards where the underlying arbitration agreement or contract or making of the arbitral award is 
induced by fraud or corruption. 
 
On this account the Central Government under the Arbitration Ordinance 2020 has amended / added 
second proviso to Section 36(3) of the Arbitration and Conciliation Act, 1996 (“Arbitration Act”) 
(with retrospective effect) to the extent that if the court is prima facie satisfied that (a) the arbitration 
agreement or contract which is the basis of the award or (b) the making of award, was induced or 
effected by fraud or corruption, the court shall stay the award unconditionally pending disposal of the 
challenge under Section 34 of the Arbitration Act. 
 
Further, under the Arbitration Ordinance 2020 the Central Government has omitted eighth schedule of 
the Arbitration Act (i.e. establishing ‘Qualifications and Experience of Arbitrator’) which was 
introduced vide the Arbitration Amendment Act 2019. Arbitration Ordinance 2020 has instead 
amended Section 43-J of the Arbitration Act which now states that qualifications, experience and norms 
for accreditation of arbitrators shall be such as may be specified by the regulations (instead of the eighth 
schedule). 

   

 
Amendment to 
Guidelines for 

Procurement of 
RTC Power  

 The Ministry of Power (“MoP”) has issued amendment to Guidelines for tariff based competitive 
bidding process for procurement of round the clock power from grid connected renewable energy 
power projects complemented with power from coal based thermal power projects (“Guidelines”). 
The Guidelines were notified on 22.07.2020 which were brought about keeping in mind the intermittent 
and unpredictable nature of renewable energy and procurement of balancing power by the distribution 
companies to provide grid stability and to meet its requirements during hours /periods of 
nonavailability of renewable energy (“RE”). Amendment to the Guidelines has inter alia replaced the 
title as being “complemented with power from any other source or storage” instead of the unidirectional 
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 bundling renewable energy with only thermal power. Firm power from thermal/ hydro or other sources 
i.e. power generating systems other than RE partly or fully, commissioned before the issuance of bids 
or under construction at the time of issuance of bids, but have spare generation capacity that can be 
made available for long-term supply of round the clock (“RTC”) power under the Guidelines or storage 
can now be utilised to balance RE and provide RTC power to the distribution licensees. Inter alia, the 
following key amendments have been introduced:  
 
• Clarification that “peak hours” shall be four hours out of 24 hours as declared by RLDCs as 

per the relevant CERC regulation.  
• A shift from composite tariff to weighted average levelised tariff as the bidding parameter.  
• In case project availability is less than 85% on annual basis, or during the peak hours, for 

reasons attributable to the RTC power generator, the generator shall be liable to pay penalty 
for such shortfall in availability which is 400% of the cost of this shortfall in energy terms, 
calculated at the applicable tariff payable during the year;  

• Deviation settlement mechanism (“DSM”) as per prevailing RE regulations shall be 
applicable, for any deviation from schedule, for RE component of the total power applied. 
Further, DSM charges at the generator ends shall be settled by the RTC power generator;  

• The projects shall be commissioned and commence supply of power within twenty-four 
months from the date of execution of the power purchase agreement (“PPA”) for project size 
not more than 1000 MW and thirty months from the date of execution of the Power Purchase 
Agreement, for project size more than 1000 MW.  

   

MoC approves 
policy for releasing 
the escrow amount 

deposited by the 
prior allottees of 

coal blocks 
 

 Ministry of Coal (“MoC”) approves policy for releasing the escrow amount deposited by the prior 
allottees of coal blocks that were cancelled by the Supreme Court of India vide its order dated 
24.09.2014 passed in Manohar Lal Sharma v. Principal Secretary and Ors. The amount could not be 
released earlier because deposition of the amount was not made for five years due to the cancellation 
of coal blocks.  
 
For reimbursement, claims along with audit report, from 3rd party authorised government organisation, 
are to be submitted to Coal Controller Organisation (“CCO”). After being satisfied and upon necessary 
assessment and inspection, as required, and based upon the recommendation of the 3rd party authorised 
government organisation, CCO has the power to reimburse the amount.  
 
In case of re-allocated coal blocks, comments of successful allocates would be invited before the release 
of the amount.   

   

Delhi High Court 
reiterates the 

importance of party 
autonomy in 
Arbitration 
proceedings  

 Delhi High Court in OMP (T)(COMM) no. 13/2020 titled as NTPC Ltd. v. Amar India Ltd. has 
observed that the appointment as contemplated under the procedure agreed upon by the parties is wide 
enough to include the fees payable to the arbitrator. The Court further observed that held that if the 
action of the arbitrator, to deviate from the procedure agreed upon by the parties, is not interdicted, 
then it shall mean that the Arbitrator can claim any fees to his / her liking, contrary to what has been 
agreed between the parties, even if it is as per the Fourth Schedule, and the same would be contrary to 
the provisions of the Act. 

   

APTEL holds 
Additional Levy is 

in the nature of 
penalty and cannot 
be considered as a 

statutory levy 
 

 The Appellate Tribunal for Electricity (“APTEL”) by way of its order passed in Appeal no. 257 of 
2015 titled as M/s Jaiprakash Power Venture Ltd. v. MPERC & Ors. has observed that the genesis of 
additional levy has originated from the flawed and arbitrary allocation involved in the allotment of coal 
mines to various entities which was held to be illegal by the Supreme Court in Manohar Lal Sharma 
v. Principal Secretary and Ors. Additional levy was levied on the allottees/ beneficiaries of the flawed 
allocation process to achieve a three-fold measure, viz., (i) to correct the wrong done by the Union of 
India; (ii) to act as a deterrent so that the government does not with natural resources that belong to the 
country as if they belong to a few individuals who can fritter them away at their sweet will; and (iii) to 
compensate the exchequer for the loss caused to it. Thus, APTEL observed that additional levy is not 
simpliciter a compensation but a penalty for consuming the benefits of a flaws process. APTEL further 
held that Madhya Pradesh Electricity Regulatory Commission (Terms and Conditions for 
Determination of Generation Tariff) Regulations, 2012 do not include such additional levy in the 
landed cost of fuel to be considered in tariff determination. 



                                                             

                                      
 

MERC restricts the 
application of DSM 
Regulations, 2019 
on bagasse-based 

cogeneration plants 
and captive 

generators where 
exportable 

generation is less 
than 25MW  

 

 Maharashtra Electricity Regulatory Commission (“MERC”) vide its order passed in Case no. 110 of 
2020 titled as Cogeneration Association of India v. MSLDC & Ors. has held that applicability of the 
Maharashtra Electricity Regulatory Commission (Deviation Settlement Mechanism and Related 
Matters) Regulations, 2019 (“DSM Regulations”) for the bagasse-based cogeneration plants, and 
captive generators with consumption of electricity at the same location and other similarly placed 
cogeneration plants, shall be based on exportable capacity of the generating unit instead of installed 
capacity. Hence, with respect to the time blocks where the schedule for exportable generation by these 
plants is 25 MW or above, the provisions of DSM Regulations shall be applicable to these plants for 
those time blocks. For the rest of the time blocks, the provisions of the DSM Regulations relating to 
applicability of DSM charges shall not apply.  
 
The MERC, however, clarified that the applicability of appropriate provisions of Scheduling and 
Despatch Code under the MERC (State Grid Code) Regulations, 2020 related to scheduling, 
curtailment, etc. shall be continued in the interest of grid safety and grid discipline. 
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